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DUFFLY, J.

We are asked to enlarge the scope of social host liability under our common law by ex-
tending a duty of care to an underage host who does not supply alcohol to underage
guests, but provides a location where they are permitted to consume it. For the reasons
stated herein, we decline to do so, and reaffirm that liability attaches only where a social
host either serves alcohol or exercises effective control over the supply of alcohol. [FN3]

1. Background. Sixteen year old Rachel Juliano suffered serious injuries when the auto-
mobile in which she was a passenger struck a utility pole. She and the driver of the auto-
mobile, nineteen year old Christian Dunbar, had just left a party hosted by the defen-
dant, nineteen year old Jessica A. Simpson, where Dunbar consumed alcoholic bever-
ages he had obtained earlier that evening and brought to Jessica's house. Jessica's father,
Peter Simpson, was not home at the time of the party, leaving Jessica in sole control of
the premises. 

Juliano and her parents filed a complaint in the Superior Court, initially naming only
Dunbar and Peter Simpson as defendants but later adding others, including Jessica
Simpson. [FN5] The plaintiffs asserted that the defendants were liable on various claims
under principles of common-law negligence. [FN6] After a majority of counts against
the Simpsons were dismissed on summary judgment, the plaintiffs amended their com-
plaint to assert additional claims against Peter and Jessica. In relevant part, the plaintiffs
alleged that Jessica was negligent for knowingly allowing Dunbar and other underage
persons to possess alcohol on property under her control--conduct that the plaintiffs
claimed violated G.L. c. 138, § 34 (statute). [FN7] The Superior Court judge who had ear-
lier granted the Simpsons' motion for summary judgment ruled, sua sponte, that the
plaintiffs had presented insufficient evidence to support their allegations of social host
liability. The judge dismissed the new claims and ordered entry of separate and final
judgment on them, permitting this appeal to proceed while the claims against other de-
fendants remain pending. See Mass. R. Civ. P. 54(b), 365 Mass. 820 (1974). We granted
the plaintiffs' application for direct appellate review of the dismissed social host liability
claims against Jessica. [FN8]



2. Standard of review. In dismissing the claims now before us, the Superior Court judge
relied on the record that had been the basis for her earlier summary judgment. Because
her memorandum of decision considers facts beyond those in the pleadings, we treat the
order of dismissal as one for summary judgment. See, e.g., Spring v. Geriatric Auth. of
Holyoke, 394 Mass. 274, 292 (1985).

We review a grant of summary judgment de novo to determine "whether, viewing the
evidence in the light most favorable to the nonmoving party, all material facts have been
established and the moving party is entitled to a judgment as a matter of law." Augat,
Inc. v. Liberty Mut. Ins. Co., 410 Mass. 117, 120 (1991).

3. Facts. We set forth the relevant facts drawn from the summary judgment record,
viewed in the light most favorable to the nonmoving party, here the plaintiffs. [FN9] See
Jupin v. Kask, 447 Mass. 141, 143 (2006).

On July 2, 2007, Jessica invited several friends, including Dunbar, to a party at her home
while her father was away. Dunbar attended with Juliano, his then girl friend. On their
way to the party, Dunbar obtained a "thirty-pack" of beer and a bottle of rum at a pack-
age store. [FN10] They arrived at the Simpson residence between 6 P.M. and 8 P.M.,
[FN11] and Dunbar brought the alcohol that he had procured into the house.

Over the course of the evening, Dunbar consumed one or two mixed drinks and six or
seven of the cans of beer that he had brought to the party. Jessica drank beer as well,
from a supply that she had obtained earlier. Although there were some alcoholic bever-
ages belonging to Peter in the house, Jessica neither consumed those beverages nor of-
fered them to her guests. Jessica stayed in the company of her guests throughout the
evening. At one point, an uninvited attendee began to engage in antagonistic behavior
toward her, pouring beer onto the floor inside the house; Jessica ordered him to leave,
and he did.

Sometime before 11 P.M., Dunbar and Juliano began to argue outside the house. They
were loud enough to draw the attention of several guests, as well as Jessica, who went
out to investigate. Juliano pushed Dunbar, and a friend of his intervened, removing
Dunbar to another part of the property while Jessica spoke alone with Juliano. Soon af-
terward, Juliano and Dunbar prepared to leave the party. Concerned that Dunbar was



still upset from the argument and that Juliano had consumed too much alcohol to drive,
Jessica proposed that she drive the two home. Juliano agreed not to drive herself, but
Dunbar insisted that he take Juliano home. At approximately 11 P.M., Dunbar and Ju-
liano left the Simpson residence with Dunbar driving. Shortly thereafter, the automobile
struck a utility pole, causing injuries to both Dunbar and Juliano. [FN12]

4. Discussion. The plaintiffs argue that common-law social host liability should attach in
these circumstances. They rely primarily on the Legislature's enactment of G.L. c. 138, §
34, which proscribes the "furnish[ing]" of alcohol to a person under the age of twenty-
one, and defines furnishing as "knowingly or intentionally supply[ing], giv[ing], or
provid[ing] to or allow[ing] a person ... to possess alcoholic beverages on premises or
property owned or controlled by the person charged."

As an initial matter, we note that the statute neither expressly nor implicitly establishes
a tort claim for social host liability. The statute is criminal on its face, providing that a
violation is punishable by up to one year in prison and a $2,000 fine. Where, as here, a
statute makes no express provision for a private right of action, legislative intent deter-
mines whether a private right may be inferred. Loffredo v. Center for Addictive Behaviors,
426 Mass. 541, 543 (1998). No intent to create a private right of action appears either in
the text of the statute or in its legislative history. Indeed, the preamble to the 2000
amendment adding the relevant language declared that the purpose of that act was "to
strengthen forthwith the criminal laws relative to the sale of alcoholic beverages to mi-
nors," St.2000, c. 175, with no reference to civil liability. [FN13]

Nor can a social host's liability be established merely by proving that a defendant's con-
duct violated G.L. c. 138, § 34. The Commonwealth does not follow the doctrine of negli-
gence per se, whereby the standard of lawful conduct in a criminal statute also sets a
standard of care for tort actions and thus violation of a statute, without more, may es-
tablish a breach of duty. See Bennett v. Eagle Brook Country Store, Inc., 408 Mass. 355, 358-
359 (1990). "Rather, violation of a statute ... is only 'some evidence' of the defendant's
negligence as to all consequences the statute was intended to prevent." Id. at 359, quot-
ing Cimino v. Milford Keg, Inc., 385 Mass. 323, 327 (1982). A duty of care must already ex-
ist before a plaintiff can use a defendant's statutory violation to support a claim of tort
liability. See, e.g., Cremins v. Clancy, 415 Mass. 289, 295 (1993); Ulwick v. DeChristopher,
411 Mass. 401, 408 (1991).



Because a violation of G.L. c. 138, § 34, would not itself establish that Jessica committed
a breach of a duty of care, the plaintiffs' claims may proceed only if a social host's duty
under our common law encompasses her conduct: knowingly allowing underage guests
to possess alcohol in her home. The extent of that duty "is a question of law ... to be de-
termined by reference to existing social values and customs and appropriate social poli-
cy" (citations omitted). Wallace v. Wilson, 411 Mass. 8, 12 (1991).

To provide the context in which the claims before us arise, we begin by reviewing the
development of social host liability in the Commonwealth. We first recognized that
common-law tort liability may be imposed on social hosts in McGuiggan v. New England
Tel. & Tel. Co., 398 Mass. 152 (1986) (McGuiggan ). In subsequent decisions, we have exer-
cised caution when asked to expand on the duty we identified in that case, and consis-
tently have found a duty only where a host either serves alcohol to guests or effectively
controls the supply of alcohol.

We held in McGuiggan that a social host, who had served alcoholic beverages to guests
at a party, was not liable for injuries sustained in a drunk driving accident caused by a
guest, where there was no evidence that the guest had exhibited signs of intoxication
when he was served drinks at the party. Id. at 161-162. However, we stated, for the first
time: 

"We would recognize a social host's liability to a person injured by an intoxicated
guest's negligent operation of a motor vehicle where a social host who knew or should
have known that his guest was drunk, nevertheless gave him or permitted him to take
an alcoholic drink and thereafter, because of his intoxication, the guest negligently oper-
ated a motor vehicle causing the third person's injury." 

Id. at 162. In reaching that conclusion, we expressly rejected a common-law rule that an
intoxicated person's negligent operation of a motor vehicle while intoxicated is the sole
proximate cause of subsequent injury, which in many jurisdictions had foreclosed
claims against social hosts. Id. at 160.

On the same day that we announced our decision in McGuiggan, we decided Langemann
v. Davis, 398 Mass. 166 (1986) (Langemann ). The defendant mother had allowed her mi-
nor daughter to host an unsupervised party at the family home. Id. at 166. We held that
the mother owed no duty to a third party injured in an automobile accident caused by a



partygoer who had consumed alcohol supplied by a fellow guest, even if she "knew or
reasonably should have known that alcoholic beverages would be available." Id. at 168.
The mother did not keep alcohol on the premises, and there was none present when she
left. Id. at 166-167. Key to our decision was the fact that the mother "did not serve or
make available any alcoholic beverage" to the driver. Id. at 168. We said that the defen-
dant's conduct in those circumstances "did not create a risk of injury to the plaintiff for
which we are prepared to say the common law should provide a remedy." [FN14] Id. at
169.

Read together, McGuiggan and Langemann recognized a common-law cause of action
based on a new duty of social hosts, while also putting limitations on the potential scope
of liability: a social host could be held liable for injury to third parties caused by the
drunk driving of a guest only in cases where the host had actually served alcohol or
made it available.

In subsequent decisions, while clarifying the common-law duty of social hosts, we have
continued to rely on the rule set forth in McGuiggan and Langemann. In Alioto v. Marnell,
402 Mass. 36 (1988), we affirmed summary judgment for the defendant parents who al-
lowed their son to host a party, after which he drove while intoxicated and caused a fa-
tal accident. Although the defendants had been aware of their son's propensity to abuse
alcohol and knew that he had previously been arrested for operating a motor vehicle
while under the influence, we said that no question of social host liability was presented
because the defendants did not provide the alcohol for the party. Id. at 38. That restric-
tion on the scope of liability was broadened in Wallace v. Wilson, supra, where the defen-
dant mother knew that her daughter's underage guests were consuming alcohol that
they brought to the family's home. Although some guests went on to commit a violent
assault, we adhered to the rule expressed in Langemann and upheld summary judgment
for the defendant, noting that it should make no difference "that the parent is at home ...
instead of being away." Id. at 12.

In Ulwick v. DeChristopher, supra, we addressed whether an underage host could be held
liable in tort for the conduct of his intoxicated guests. The defendant, an eighteen year
old whose parents were out of town, hosted a "bring your own booze" party for several
underage friends. Id. at 402. An intoxicated guest drove away from the party and
crashed into a motorcycle, causing the rider permanent injury. Id. at 404. We held that,
where a social host lacked control over the supply of liquor to guests, the common law



did not provide a remedy to third parties injured by those guests. Id. at 407. That rule
flowed from McGuiggan 's holding that, for liability to attach, a host must actually serve
or make the host's own liquor available; and from the line of cases, starting with Lange-
mann, in which we declined to extend liability to persons who merely owned or con-
trolled property where drinking occurred. Id. at 406-407.

Those considerations also informed our decision in Cremins v. Clancy, supra. The defen-
dant was a seventeen year old host who had allowed an underage guest to consume his
own beer in the host's house, and again while riding in the host's vehicle as they drove
to another person's residence. Id. at 290- 291. Someone subsequently transported the
guest back to the defendant's house, and from there the guest drove home, causing an
accident that injured third parties. Id. We rejected the argument that the defendant had
enjoyed sufficient control over the supply of alcohol at his home and in his car for liabil-
ity to attach, and concluded that, although the defendant had "provided a setting and
atmosphere" for underage drinking and "considered the supply of beer" as belonging to
himself as well as his guests, he lacked "the obligation, or the means, effectively to con-
trol the supply of beer" and thus to stop others from drinking. Id. at 294. We concluded
that, "[i]n the absence of a right to exercise effective control [over the supply of alcohol],
the defendant was not subject to a duty" owed to innocent third parties. Id. 

In reaching these decisions, we have been mindful of policy considerations, examining
them most thoroughly in Ulwick v. DeChristopher, supra at 406- 407. In that case we ex-
pressed doubt that a social host can effectively prevent a guest from drinking the guest's
own supply of alcohol, in contrast to the host who furnishes liquor to guests. The latter
host, we said, is like a bartender in a licensed establishment who is well situated to "shut
off" guests who should not be drinking because of age or intoxication, and we noted
that "[s]ociety may fairly expect" a host in the latter situation to take such action. Id. at
406. We acknowledged also that there were "a number of practical difficulties" inherent
in imposing on social hosts a duty "to police the conduct of guests who drink their own
liquor." Id. Among those difficulties we noted the unpleasant--and potentially counter-
productive-- enforcement methods available to hosts, such as physically ejecting an in-
toxicated guest from the property, thereby increasing the likelihood of that person dri-
ving while intoxicated. Id. Finally, we identified other contexts in which we had "reject-
ed arguments that defendants, who neither provided alcoholic beverages nor made
them available, owed a duty to travelers on the highways to supervise their premises
when they knew or reasonably should have known that drinking was taking place on



the premises." Id. at 406-407, and cases cited. [FN16]

Relying on "strong arguments of public policy," our appellate courts have identified "a
limited number of circumstances in which, while all other legal requirements of negli-
gence are satisfied, the imposition of a duty has been determined to be inappropriate or
unworkable." Doe v. Moe, 63 Mass.App.Ct. 516, 519-520 (2005), quoting Lewis v. Lewis,
370 Mass. 619, 629 (1976). In light of the foregoing public policy considerations, we con-
clude that the proposed expansion of social host liability under our common law contin-
ues to be inadvisable. Cf. Remy v. MacDonald, 440 Mass. 675, 677 (2004).

We note as well the uncertain scope of liability under the proposed expansion. We have
adhered consistently to the principle set forth in McGuiggan, requiring actual or con-
structive alcohol service or effective control of the alcohol supply, on the ground that it
furnishes "practical limits of potential liability." Ulwick v. DeChristopher, supra at 407. If
mere control of premises gave rise to a duty of care for social hosts, the difficulties fac-
ing judges and juries charged with ascertaining the limits of liability would be manifold.
See, e.g., Remy v. MacDonald, supra at 678 (identifying challenges courts would face in
refining scope of liability under proposed duty of care, including determining "the par-
ticular standard of conduct" to which defendants would be held); McGuiggan, supra at
164 (Lynch, J., concurring) (discussing factors that make problem of drunk driving by
social guests well suited to legislative action, including social hosts' potentially massive
financial exposure on liability claims and uncertainty as to what preventive steps would
limit liability). [FN17]

Moreover, we are reluctant to impose a duty of care in the absence of "clear existing so-
cial values and customs" supporting such a step. See Remy v. MacDonald, supra. The
plaintiffs point to the imposition of criminal liability under the statute as evidence that
the Commonwealth embraces such clear values. However, the Legislature's subsequent
refusals to add a civil liability component to the statute challenge that view, suggesting
rather that there is not a "community consensus" regarding the proposed expansion of
social host liability. [FN18] See Schofield v. Merrill, 386 Mass. 244, 248 (1982).

Just as there is no indication of consensus within the Commonwealth, neither has a sin-
gle, broadly held view of the issue emerged nationally. Currently, nine States impose so-
cial host liability for injury to third parties where a host merely provides a location for
underage drinking. Six of those States have imposed civil liability by statute. See



Colo.Rev.Stat. § 12-47- 801(4)(c) (2011) (liability capped at $150,000); Haw.Rev.Stat. Ann.
§ 663-41 (West 2008) (applies to hosts twenty-one years or older); Minn.Stat. § 340A.90
(2010) (applies to hosts twenty-one or older); Neb.Rev.Stat. § 53-404 (2010);
Nev.Rev.Stat. § 41.1305(2) (2011); Tex. Alco. Bev.Code Ann. § 2.02(c) (West 2007) (ap-
plies to hosts twenty-one years or older, and only where drinking guest is under eigh-
teen years). Two States impose liability under the per se negligence doctrine. See Fla.
Stat. Ann. § 856.015 (West Supp.2011); Trainor v. Estate of Hansen, 740 So.2d 1201, 1202
(Fla.Dist.Ct.App.1999), quoting Newsome v. Haffner, 710 So.2d 184, 185-186
(Fla.Dist.Ct.App.1998); 18 Pa. Cons.Stat. Ann. § 6308 (West Supp.2011); 18 Pa. Cons.Stat.
Ann. § 306 (West 1998); Alumni Ass'n v. Sullivan, 524 Pa. 356, 362-364 (1990), and cases
cited. In only one instance has a State's highest court imposed such a duty by the appli-
cation of common-law principles, as we are asked to do here. See Biscan v. Brown, 160
S.W.3d 462, 480-482 (Tenn.2005) (adult host owed duty of reasonable care to third party
injured by underage guest who consumed alcohol on defendant's property with defen-
dant's knowledge; liability arose from special relationship between minor guests and
adult host, who "certainly ha[d] some ability to control the conduct of his guests"). On
the other hand, courts in at least four States have declined to impose liability premised
on the control of property. See Runyans v. Littrell, 850 So.2d 244, 245-246 (Ala.2002);
Wright v. Sue & Charles, Inc., 131 Md.App. 466, 476-478 (Ct.Spec.App.2000); Knight v.
Rower, 170 Vt. 96, 101-102 (1999); Nichols v. Progressive N. Ins. Co., 308 Wis.2d 17, 38-39
(2008).

The plaintiffs make a compelling argument that underage drinking and driving is a per-
sistent and widespread societal problem. The Legislature's decision to deter and punish
those who facilitate such conduct by the imposition of jail sentences and financial penal-
ties, along with the stigma of a permanent criminal record, lends support to that argu-
ment. However, the public policy concerns raised in past social host cases remain rele-
vant to our determination of the appropriate scope of common-law tort liability. We
have not been given sufficient reason to significantly amend our tort law in the face of
sound reasons for maintaining its current status.

5. Conclusion. For the foregoing reasons, we decline to expand the common-law duty of
social hosts. Therefore, counts five and six of the plaintiffs' fifth amended complaint
were properly dismissed. The matter is remanded to the Superior Court for further pro-
ceedings consistent with this opinion.



Judgment affirmed.

BOTSFORD, J. (concurring in the judgment).

I concur in the judgment of the court. I respectfully disagree, however, with the princi-
pal reasons that the court gives for its decision not to expand social host liability to ap-
ply to situations where an adult who does not furnish alcohol to underage guests
nonetheless knowingly makes her home available to them to drink alcohol.

The court identifies "public policy considerations" and an absence of "clear existing so-
cial values and customs" as the bases for its decision not to expand social host liability.
[FN1] Ante at,. In my view, both of these justifications fail.

With respect to the "policy considerations" referenced by the court as reasons not to ex-
pand our rule on social host liability, they seem to be those discussed in Ulwick v.
DeChristopher, 411 Mass. 401, 406-407 (1991). The Ulwick decision focused on the difficul-
ty of being able to control a guest's excessive drinking when the guest has brought his
own liquor. Id. at 406. The expansion of social host liability that is proposed here, how-
ever, concerns knowingly providing a venue where minors are allowed to drink. That it
might be difficult to eject from a party in one's home an underage drinker who has
brought his own alcohol and becomes intoxicated is not the point; the proposed rule of
social host liability would counsel that the adult host should not have invited or permit-
ted the underage drinker to attend the party in the first place.

Turning to the "clear existing social values and customs" that the court finds absent in
this area, I believe that there clearly exists today a widespread social consensus that (1)
underage drinking, especially when combined with driving, is a social problem of enor-
mous significance; [FN2] and (2) we as a society are committed to preventing or limiting
its occurrence in whatever ways we can. In terms of public steps taken to address the
problem, in addition to the 2000 amendment, on which the plaintiffs here rely, the Leg-
islature has attempted to curb underage drinking by providing penalties for those who
both facilitate and partake in underage drinking. See G.L. c. 138, § 34 (providing penal-
ties of up to $2,000 and year in prison for persons that furnish alcohol to individuals un-
der age twenty-one); G.L. c. 138, § 34A (imposing penalties on persons under age twen-
ty-one years who purchase or attempt to purchase alcohol, including $300 fine and sus-
pension of driver's license for 180 days); [FN3] G.L. c. 138, § 34B (imposing penalties on



persons altering drivers' licenses or liquor purchase identification cards, including $200
fine and imprisonment up to three months); G.L. c. 138, § 34C (imposing penalties on
underage persons who possess, transport, or carry alcohol, including escalating fines
and suspension of driver's license for ninety days); G.L. c. 90, §§ 24(1) (f ) (1) & 24P (a )
(imposing graduated license suspension penalties for persons refusing to submit to
blood alcohol or breathalyzer tests, with more severe penalties for individuals between
ages eighteen and twenty-one years, and most severe penalties for minors).

This court has long been willing to consider changes to the common law of tort liability
in recognition of the problems of drunk driving, and we have recognized that the justifi-
cation for doing so may well be stronger when a minor is involved. See McGuiggan v.
New England Tel. & Tel. Co., 398 Mass. 152, 161-162 (1986). The breadth of the legislative
response to underage drinking and driving offers specific support for the position that
we can and should be prepared to expand our common-law rule of social host liability
to include a case where an adult knowingly makes available her home or other location
under her control for underage drinking. See Biscan v. Brown, 160 S.W.3d 462, 480-481
(Tenn.2005) (in concluding that adult who hosted party for minors knowing that alcohol
would be served had owed them duty of care, court relied in part on legislative policy
determinations proscribing drunk driving and consumption of alcohol by minors).

Nevertheless, I would not expand the scope of social host liability at this time. My rea-
son relates to the Legislature. Alcohol consumption and the alcohol industry have al-
ways been subject to comprehensive regulation by the Legislature. See generally G.L. c.
138. As the court notes, a number of bills have been filed over recent years seeking to
add a civil liability provision to G.L. c. 138, § 34, itself. See ante at n. 18. These bills have
been rejected to date, but they reflect legislative interest in regulating the very issue we
consider here. Knowing of the Legislature's involvement in and concern about the regu-
lation of alcohol consumption by minors in particular, and in recognition of the fact that,
as pointed out by the court, ante at & n. 17, expanding social host liability raises complex
issues of insurance coverage among others, it is prudent to give the Legislature time to
address the issue raised in this case. Cf. Hannigan v. New Gamma-Delta Chapter of Kappa
Sigma Fraternity, Inc., 367 Mass. 658, 659 (1975) (while court has authority to abolish
common-law doctrine of sovereign immunity, "it is preferable that the Legislature
should have a reasonable opportunity to accomplish by statute this change in the law").
At the same time, we should provide a message that if the Legislature does not act with-
in a reasonable amount of time, when the appropriate cases arises we are inclined to



change our common-law rule governing social host liability. Cf. Whitney v. Worcester,
373 Mass. 208, 210 (1977) (court put Legislature on notice that if it did not define limits
of governmental immunity and liability, court intended to abrogate doctrine of munici-
pal immunity in first appropriate case raising issue after conclusion of legislative ses-
sion). [FN4]

GANTS, J. (concurring in the judgment, with whom Ireland, C.J., joins).

I agree with the court that where, as here, an underage social host knowingly allows un-
derage guests to use her home to drink alcohol, but does not herself supply the alcohol,
we should decline to impose social host liability on the underage host. I differ with the
court in that I would limit our holding to an underage host, and would wait until we are
presented with a case where a social host who has reached legal drinking age knowing-
ly allows underage guests to use his or her home to drink alcohol before we decide
whether to extend our holding to all social hosts.

I believe that such restraint is the more prudent course here for two related reasons.
First, it is not difficult to imagine egregious circumstances where an adult of legal drink-
ing age encourages underage guests to "bring your own beer or booze" to get drunk at
his or her house, one of whom later kills or cripples someone while driving home, that
might cause us to look differently at whether we should impose liability on such an irre-
sponsible social host. It is worth recalling the tragic event that spurred the Legislature to
adopt the amendments to G.L. c. 138, § 34 (St.2000, c. 175), that made it a crime "to
knowingly or intentionally supply, give, or provide to or allow a person under 21 years
of age ... to possess alcoholic beverages on premises or property owned or controlled by
the person charged." In June, 1996, an eighteen year old teenager who had recently grad-
uated from preparatory school attended a party hosted by the father of a fellow student,
where teenagers drank from unsupervised beer kegs and adults played drinking games
with the teenagers. The teenager died when he was trying to drive home in his automo-
bile with a blood alcohol level of .19 per cent, more than twice the legal limit for an
adult, and crashed into a telephone pole. The following year, the adult host of the party
was acquitted of the misdemeanor charge of providing alcohol to a minor, which sug-
gests that there was at least a reasonable doubt whether the adult host had supplied the
alcohol for the party.

Under the court's decision today, if similar tragic facts again arose, a social host who has



reached the legal drinking age would not be liable in tort if he or she did not provide the
alcohol for the party, even if the underage guest had killed a pedestrian, passenger, or
another motorist while driving home. I am not yet convinced that this is the correct re-
sult under the common law where the social host is not himself or herself underage.
Therefore, I think it wiser to limit our holding to underage social hosts, and wait for a
case where the defendant social host is legally allowed to drink alcohol before extending
our holding beyond the facts presented here.

Second, I am not yet persuaded that the policy reasons articulated by the court for deny-
ing social host liability apply with equal force where the social host is twenty-one years
of age or older rather than underage. While I join the court in concluding that the under-
age defendant in this case is not liable in tort as a social host for knowingly allowing the
underage drunk driver to drink alcohol in her home, I do so because of the "practical
difficulties" identified by the court in Ulwick v. DeChristopher, 411 Mass. 401, 406 (1991)
(Ulwick ): "Hosts in these circumstances might be left with little alternative than to resort
to physical force in order to discourage further drinking or to try to eject the guest, a so-
lution that in many cases will aggravate the situation and put the drunk driver where he
should not be--behind the wheel of a car." In Ulwick, as here, an underage person was
allowed to drink at the home of an underage host when the host's parents were away.
Id. at 402-403. I share the Ulwick court's concern about these "practical difficulties" where
an underage host, without the assistance of his or her parents, attempts to remove an
underage guest who brought alcohol to a party in the host's home. But I am not yet con-
vinced that these practical difficulties are the same if the underage host's parents are
present or if the host himself or herself is twenty-one years of age or older. And I am not
yet convinced that these practical difficulties are the same now as they were when the
Ulwick case was decided because, nine years after the Ulwick decision, the Legislature
specifically made the conduct at issue a crime. 

Nor am I persuaded by some of the court's reasons for its broad holding. The court de-
clares that "we are reluctant to impose a duty of care in the absence of 'clear existing so-
cial values and customs' supporting such a step," ante at, quoting Remy v. MacDonald,
440 Mass. 675, 678 (2004), and claims there is no " 'community consensus' regarding the
proposed expansion of social host liability." Ante at, quoting Schofield v. Merrill, 386
Mass. 244, 248 (1982). As best I can tell, there exists a "clear existing social value [ ]" that
parents not allow the underage guests of their children to drink alcoholic beverages at
their home. I have no clue whether there is a "clear existing social value[ ]" or a "commu-



nity consensus" that these adults not be liable for the injuries caused when an underage
guest they had permitted to drink at their home kills or maims someone while driving
home. But I am convinced that the court cannot establish the absence of a "clear existing
social value[ ]" or a "community consensus" based on "the Legislature's subsequent re-
fusals" to enact a statute imposing social host liability where the social host violates G.L.
c. 138, § 34, but does not supply the alcohol. Ante at.

We have long recognized the need to be wary of any supposed inference based on leg-
islative nonaction, especially where, as here, "the Legislature's subsequent refusals" are
nothing more than bills failing to emerge from the committee where they were filed.
See, e.g., Simon v. State Examiners of Electricians, 395 Mass. 238, 247 (1985) ("postenact-
ment history is not ordinarily considered as showing legislative disapproval of the re-
jected amendments"). In the 2003- 2004 legislative session, one senator submitted a bill
proposing that any person violating the criminal statute would be liable in tort where an
underage driver under the influence of alcohol causes injury or death. The bill was re-
ferred to committee where it remained with an order for further study. See 2003 Senate
Doc. No. 1100, 2003 Senate J. at 93A; 2004 Senate Doc. No. 2288. For the next three ses-
sions, the same senator reintroduced the identical bill and each bill again remained in
committee without triggering debate or further legislative action. See 2005 Senate Doc.
No. 1020; 2006 Senate Doc. No. 2633; 2007 Senate Doc. No. 968; 2007 Senate J. at 81A;
2009 Senate Doc. No. 1775. There was no discussion or vote by the Legislature on the
proposal.

The "fallacy" in the court's reasoning is that "no one knows why the legislature did not
pass the proposed measures.... The practicalities of the legislative process furnish many
reasons for the lack of success of a measure other than legislative dislike for the princi-
ple involved in the legislation." Franklin v. Albert, 381 Mass. 611, 615-616 (1980), quoting
Berry v. Branner, 245 Or. 307, 311 (1966). Even if there were a policy reason why these
bills did not emerge from committee, we cannot know whether the reason was a legisla-
tive judgment that these matters of civil liability should be left to the courts to decide
under the common law. See Franklin v. Albert, supra at 616, quoting H. Hart & A. Sacks,
The Legal Process: Basic Problems in the Making and Application of Law 1395-1396
(tent. ed.1958) (listing reasons legislators may not support particular bill, including "
[b]elief that the matter should be left to be handled by the normal processes of judicial
development of decisional law ..."). As this court has stated in the past, "we reject the
suggestion that defeated legislative proposals have the power to disable us, in a proper



case, from considering the questions presented by such proposals and from abandoning
prior conclusions that now seem inappropriate." Franklin v. Albert, supra at 617. See Su-
perintendent of Schs. of Leominster v. Mayor of Leominster, 386 Mass. 114, 118 n. 11 (1982)
("consideration and rejection of various proposed measures do not control our deci-
sion").

The court also appears to fear what it characterizes as "[p]otentially vast consequences
to liability insurance" if social hosts who violate G.L. c. 138, § 34, by allowing underage
guests to consume alcohol in their home were subject to civil liability. Ante at n. 17. This
fear is probably overstated because liability insurance policies often exclude criminal
acts from coverage. See 7A G. Couch, Insurance § 103:40 (3d ed. 2005). But even if an ex-
pansion of social host liability were to result in an increase in liability insurance claims,
that is not a sufficient reason to rule against such an expansion where the common-law
rules of liability need to be changed. See, e.g., Papadopoulos v. Target Corp., 457 Mass. 368,
369 (2010) (abolishing distinction between natural and unnatural accumulations of snow
and ice). Nor can I accept the court's suggestion that the Legislature's regulation of in-
surance coverage somehow affects whether we should revise a common-law duty of
care, because any change in the common-law duty of care will likely have consequences
for liability insurers and policy holders. If we were to conclude that we should defer to
the Legislature regarding a common-law duty of care where it will affect insurance cov-
erage, we would frustrate the necessary evolution of the common law of tort liability.

Finally, the court professes concern about "the difficulties," which it contends are "mani-
fold," that judges and juries would face if the existence of a duty turned on control of the
premises rather than on the supply of alcohol. Ante at. This "difficulty" is not so dire.
General Laws c. 138, § 34, imposes criminal liability on any person who knowingly or
intentionally allows an underage person to possess alcohol "on premises or property
owned or controlled by the person charged." If civil liability were to mirror criminal lia-
bility, courts would need to determine when a person "controlled" a premises, which
courts routinely do in other matters of common law. See, e.g., Bishop v. TES Realty Trust,
459 Mass. 9, 19 (2011), citing Humphrey v. Byron, 447 Mass. 322, 328-329 (2006) (in deter-
mining tort liability, court must evaluate whether lessor of commercial premises retains
control).

Therefore, I concur in the judgment, but would limit the holding to underage hosts, and
wait for a case where the host was at least twenty-one years of age before establishing a



rule that would protect all social hosts from civil liability for allowing their homes to be
used by underage guests for "bring your own beer or booze" parties.

FN1. Tracy Juliano and Rachel Juliano.

FN2. Jessica A. Simpson. The defendants T & L, Inc., doing business as Capodanno's; Long
Bach Nguyen; and Tina Nguyen are other parties in this case but are not parties to this
appeal. Christian Dunbar was originally named a defendant below but a notice of voluntary
dismissal with prejudice was entered as to him on April 9, 2008.

FN3. We acknowledge the amicus briefs submitted by the Massachusetts Academy of Trial
Attorneys and Matthew Dusseault.

FN4. Because Peter and Jessica Simpson share a surname, we will refer to them by their first
names.

FN5. The plaintiffs have filed five amended complaints in which they variously added,
dropped, or modified counts or parties, and corrected factual or clerical errors. Two of those
complaints are relevant to this appeal. The fourth amended complaint, filed in November,
2008, was the subject of a partial summary judgment order in May, 2009, though final
judgment was never entered.
The fifth amended complaint, filed in December, 2009, asserted claims that were dismissed,
and on which final judgment was entered, in June, 2010. These dismissed claims are the
subject of this appeal.

FN6. The fourth amended complaint sought damages on claims premised generally on the
asserted negligent conduct of the defendants. In relevant part, it stated claims against Peter
for premises liability, against Jessica for negligence, and against both for loss of consortium
and intentional infliction of emotional distress. In an order dated May 29, 2009, a Superior
Court judge granted summary judgment for Peter and Jessica on all except the negligence
claim against Jessica. The judge declined, however, to enter final judgment on the dismissed
claims, reasoning that to do so would allow for inefficient "piecemeal" appellate review of the
case.

FN7. The statute provides in relevant part:

"[W]hoever furnishes any [alcoholic] beverage or alcohol for a person under 21 years of age
shall be punished by a fine of not more than $2,000 or by imprisonment for not more than one



year or both. For the purpose of this section the word 'furnish' shall mean to knowingly or
intentionally supply, give, or provide to or allow a person under 21 years of age ... to possess
alcoholic beverages on premises or property owned or controlled by the person

G.L. c. 138, § 34 (statute). Although Jessica was not prosecuted under the statute, it was
conceded at oral argument that she "potentially could have been."

FN8. The plaintiffs have not appealed from the dismissal of the social host liability claims
against Peter.

FN9. Although the claims before us were not dismissed pursuant to a motion for summary
judgment, for the purpose of our review we treat the plaintiffs in their effective role as the
nonmoving party.

FN10. At his deposition, Dunbar testified only that he "got" the alcohol at the package store;
nothing in the record clarifies how it was obtained.

FN11. Dunbar drove another guest, who also sustained injuries in the accident, to and from
Jessica's house. His presence in the vehicle is not relevant to this appeal.

FN12. An accident reconstruction specialist estimated that the vehicle had been traveling
ninety-six miles per hour on a street with a posted speed limit
of thirty miles per hour. Dunbar pleaded guilty to operating a motor vehicle under the
influence of alcohol so as to cause serious bodily injury, G.L. c. 90, § 24L (2), and negligent
operation of a motor vehicle, G.L. c. 90, § 24(2) (a ).

FN13. The statute was amended at least partly in response to a 1996 incident in which a
teenager drove under the influence of alcohol after a high school graduation party and died in
a single-vehicle accident. See State House News Service, Nov. 12, 1997; Social Host Law Put to
the Test, The Republican, Jan. 29, 2006. The adult party host was tried and acquitted under
G.L. c. 138, § 34, which as then written did not proscribe "furnish[ing]" alcohol to minors in
the sense of providing a location to drink. Compare G.L. c. 138, § 34, as amended through
St.2000, c. 175, with G.L. c. 138, § 34, as amended through St.1988, c. 149.

FN14. We noted, however, that liability might lie against the person who supplied alcohol to
the driver, if it could be shown that the negligent driving was the result of intoxication.
Langemann v. Davis, 398 Mass. 166, 168 n. 2 (1986).



FN15. We have at times applied the principle governing social host liability
to cases involving entities other than social hosts. Thus we have held that an employer acting
as host to its employees is only liable for injuries to third parties where the employer
controlled the supply of alcohol. See Lev v. Beverly Enters.-Mass., Inc., 457 Mass. 234, 241-242
(2010); Mosko v. Raytheon Co., 416 Mass. 395, 399-400 (1993). We have applied that principle
also to a private carrier that allowed passengers to consume their own alcohol in the
defendant company's vehicle, after which one of them drove and caused a fatal accident. See
Commerce Ins. Co. v. Ultimate Livery Serv., Inc., 452 Mass. 639, 645-646 (2008) (no social host
liability, although claim could proceed on alternative theory of negligence). And we have
extended this reasoning beyond the context of alcohol service. See, e.g., Luoni v. Berube, 431
Mass. 729, 733-735 (2000) (social host owed no duty to third party where guests negligently
set off fireworks that they had supplied). Contrast Judge v. Carrai, 77 Mass.App.Ct. 803, 807-
809 (2010) (hosts who allowed softball game on their property, and supplied equipment for it,
were not entitled to summary judgment against guest who was injured by errant line drive as
she sat on porch with back to game).

FN16. Where intoxicated guests have injured themselves rather than third parties, we have
been even more reluctant to impose liability on social hosts. Thus we held in Manning v.
Nobile, 411 Mass. 382 (1991), that a social host
was not liable for serving alcohol to an obviously intoxicated adult guest who later injured
himself while driving while under the influence. We reasoned that, unlike where a guest
injures a third party, "[a]s between the social host and the guest ... the guest is in a better
position to prevent harm to himself or herself." Id. at 392. Examining the issue from a policy
standpoint, we suggested that declining to impose liability in such a case might have a
stronger deterrent effect on drunk driving than a rule imposing liability, because a "rule of
nonliability emphasizes to persons who drink and then drive that the financial risk of self-
inflicted injury ... lies solely on the driver." Id. at 393.

We have applied that holding also to claims of social host liability for the self-inflicted injuries
of intoxicated adult guests who have not reached the age of twenty-one. See Hamilton v.
Ganias, 417 Mass. 666, 667 (1994) (reasoning in Manning v. Nobile, supra, applies to nineteen
year old plaintiff because, "although an underage drinker, [he] was a [legal] adult ... who was
responsible for his own conduct"). See also Panagakos v. Walsh, 434 Mass. 353, 354-355 (2001);
Sampson v. MacDougall, 60 Mass.App.Ct. 394, 397- 398 (2004).

FN17. Potentially vast consequences to liability insurance also are implicated by the proposed
change. The Legislature is well positioned to
monitor and regulate the field of insurance coverage, as it does already in the context of sale
or service to minors by licensed establishments. See, e.g., G.L. c. 138, § 12 (requiring licensees
to produce proof of insurance coverage, at or above amounts defined by statute, prior to
liquor license issuance or renewal); G.L. c. 138, § 64B (requiring licensee applying for
insurance coverage to reveal any recent instances in which its liquor license was revoked for
sale or service to minors); G.L. c. 175, § 112A (defining terms of liquor liability policies offered
by participants in joint underwriting association; enacted in response to insufficient
availability of coverage in private insurance market, see Peters v. United Nat'l Ins. Co., 53



Mass.App.Ct. 775, 780-782 [2002] ); G.L. c. 231, § 60J (requiring that judgments be reported to
Alcoholic Beverages Control Commission). Cf. Filippone v. Mayor of Newton, 392 Mass. 622, 629
n. 9 (1984).

FN18. Since the 2003-2004 legislative session, the Legislature has rejected four attempts to add
a civil liability provision to G.L. c. 138, § 34. See General Elec. Co. v. Department of Envtl.
Protection, 429 Mass. 798, 803 n. 6 (1999); 2003 Senate Doc. No. 1100; 2005 Senate Doc. No.
1020; 2007 Senate Doc. No. 968; 2009 Senate Doc. No. 1775. Each bill sought to insert the
following language into the statute: "Any person who violates this section shall be liable in
tort for injuries or death caused to any person as a result
of the operation by a person under the age of twenty-one who is under the influence of
alcohol."

FN1. Justice Gants, in his concurrence, also appears to disagree with the court's assessment
that no clear social values exist regarding whether parents should allow the underage guests
of their children to consume alcohol in their home. Post at,. I do not join Justice Gants's
concurrence, however, in part because I am unpersuaded by his suggestion that different
standards may apply to underage adults (i.e., adults between the ages of eighteen and
twenty-one years) and those who are old enough to drink legally (i.e., adults over the age of
twenty-one years). See post at,. If there is good reason to expand social host liability to adults
who knowingly provide premises for underage drinking, the fact that the adult host cannot
herself yet drink alcohol legally seems irrelevant. It is notable that adults as young as age
eighteen can legally handle and sell alcohol in the course of employment (see G.L. c. 138, §
34), suggesting that the standard for social host liability should remain consistent for all
adults, regardless whether they have attained the legal drinking age.

FN2. Underage drinking, as well as its relationship to drunk driving, is studied frequently
and in depth, because of the recognition of its serious social and economic costs. See, e.g.,
Bouchery, Economic Costs of Excessive
Alcohol Consumption in the U.S., 2006, 41 Am. J. Preventive Med. 516-524 (2011); Underage
Drinking in Massachusetts: The Facts, Pacific Institute for Research and Evaluation (2011)
(concluding that underage drinking in Massachusetts is widespread phenomenon, with over
300,000 underage drinkers; underage drinking cost citizens of Massachusetts $1.4 billion in
2010; and "[u]nderage drinking ... leads to substantial harm due to traffic crashes, violent
crime, property crime, unintentional injury, and risky sex"); Zakrajsek, Longitudinal
Examination of Underage Drinking and Subsequent Drinking and Risky Driving, 37 J. Safety
Research 443-451 (2006).

FN3. The license suspension provision in G.L. c. 138, § 34A, was increased from ninety to 180
days in 1998, presumably reflecting the Legislature's intent to adopt a more aggressive
posture toward underage drinking. See St.1998, c. 220, § 8.



FN4. In an apparent response to Whitney v. Worcester, 373 Mass. 208 (1977), the Legislature
enacted G.L. c. 258 (Massachusetts Tort Claims Act) in 1978, less than one year after that
decision was issued. See St.1978, c. 512, §§ 15, 16.

FN1. Justice Botsford, in her concurrence, correctly notes that the
Legislature does not allow persons to drink alcohol until they are twenty-one years of age but
allows persons to serve alcohol in licensed establishments at eighteen years of age. G.L. c. 138,
§ 34. She concludes from this that "the fact that the adult host cannot herself yet drink alcohol
legally seems irrelevant" in determining the scope of social host liability. Ante at n. 1
(Botsford, J., concurring). Such a distinction in the common law would derive, not from logic,
but from our experience that older hosts who allow underage guests to drink alcohol in their
homes are deemed more culpable than underage hosts and are better able to enforce such a
prohibition without force or violence. I note, as does the court, that three of the six States
(Hawaii, Minnesota, and Texas) that by statute have imposed civil liability on social hosts
who allow underage drinking in their homes limit liability to hosts who are twenty-one years
of age or older. See ante at.
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CIVIL ACTION commenced in the Superior Court Department on July 8, 2008.



A motion to dismiss was heard by Leila R. Kern, J., and the case was heard by Janet Ken-
ton-Walker, J., on a motion for judgment on the pleadings.

The Supreme Judicial Court on its own initiative transferred the case from the Appeals
Court.

Kirstie L. Pecci for twenty-eight ten-citizen groups.

Robert C. Kirsch for Southbridge Recycling and Disposal Park, Inc.
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& another.

Present: Ireland, C.J., Spina, Cordy, Botsford, Gants, Duffly, & Lenk, JJ.

BOTSFORD, J.

In July of 2008, the plaintiffs filed an appeal in the Superior Court from a decision of the
defendant board of health of Southbridge (board) approving a "minor modification" to
the site assignment for an existing landfill and related processing facility in that town
under G.L. c. 111, § 150A (§ 150A).

[FN3] The plaintiffs brought their appeal pursuant to G.L. c. 30A, § 14. In response to a
motion to dismiss, two judges in the Superior Court ruled that as parties before the board, the
plaintiffs had standing to bring their complaint for judicial review to the Superior Court.
However, the second judge (motion judge) concluded that the plaintiffs' challenges to the
board's decision failed on the merits. Final judgment entered on December 16, 2009, affirming
the board's decision.



We transferred the plaintiffs' appeal from the judgment to this court on our own motion
to consider in particular the issue of the plaintiffs' standing to seek judicial review in the
Superior Court of the board's decision. However, there is a threshold issue whether the
appeal must be dismissed because the plaintiffs' notice of appeal was not timely filed in
the Superior Court. For the reasons we shall discuss, we conclude that the Superior
Court judge had authority to allow the plaintiffs' motion to extend the time for filing
their notice of appeal. With respect to the other issues raised, we conclude that on the
record before the court, (1) the plaintiffs lacked standing to seek judicial review of the
board's decision in the Superior Court; and (2) the plaintiffs' substantive challenges to
the decision lack merit. [FN4]

1. Background. The basic background facts are not in dispute. [FN5] The defendant
Southbridge Recycling and Disposal Park, Inc. (SRDP), operates a landfill and an associ-
ated processing facility at 165 Barefoot Road in Southbridge. On February 27, 2008,
SRDP filed an application for a minor modification of its existing site assignment with
the board pursuant to § 150A and 310 Code Mass. Regs. §§ 16.00 (2001), the implement-
ing regulations of the Department of Environmental Protection (department). At that
time, SRDP was operating both the landfill and the processing facility under a site as-
signment decision of the board issued in April, 1999. [FN6] The minor modification
SRDP requested had two components: (1) to reallocate a specified number of tons per
year of waste from the processing facility to the landfill, thereby increasing the volume
of waste accepted by the landfill and decreasing by a corresponding amount the volume
of waste accepted by the processing facility; and (2) to allow the landfill to accept waste
from the processing facility regardless of its geographic origin.

Between March 27 and May 21, 2008, the board held a public hearing on SRDP's modifi-
cation request. On March 27, the first of what turned out to be eleven hearing dates, the
hearing officer admitted the plaintiff ten-citizen groups (citizen groups) as "Parties" to
the hearing with the right to participate fully in it. See 310 Code Mass. Regs. §§ 16.20(9),
(10)(e). Through their counsel, the citizen groups did so by presenting and cross-exam-
ining witnesses, presenting and responding to motions, making opening and closing
statements to the board's hearing officer, and submitting a proposed decision. At the
hearing, approximately sixty witnesses testified, and seventy-two exhibits were admit-
ted as well as seven chalks. The board issued its decision on June 9, 2008. It granted



SRDP's application for a minor modification of the site assignment, but with fifty-eight
specific conditions imposed. The plaintiffs timely filed a complaint for judicial review in
the Superior Court on July 8, 2008, naming the board and SRDP as defendants. [FN7]

2. Timeliness of the plaintiffs' notice of appeal. a. Facts. The Superior Court judgment en-
tered on December 16, 2009. Under Mass. R.A.P. 4(a), as amended, 430 Mass. 1603
(1999), the plaintiffs were required to file their notice of appeal in the Superior Court
within thirty days of that date.

[FN8] The plaintiffs apparently mailed their notice of appeal to the Superior Court on January
15, 2010, but the court did not receive or docket the notice until January 19 (January 18 was a
holiday), more than thirty days after the date of the judgment.

On February 3, 2010, SRDP and the board jointly moved to strike the notice of appeal as
untimely filed. At the hearing on the defendants' motion, held on March 23, the motion
judge permitted the plaintiffs' counsel to make an oral motion to enlarge the time to file
the notice of appeal under Mass. R.A.P. 4(c), as appearing in 378 Mass. 928 (1979). [FN9]
On April 1, the motion judge allowed the motion to enlarge and denied the defendants'
motion to strike. The plaintiffs' appeal was entered in the Appeals Court on May 14. On
May 17, the defendants moved to dismiss the appeal based on what they claimed was
the late filing of the notice of appeal. On June 4, 2010, a single justice of the Appeals
Court entered an order denying the motion and stating that the untimely filing "may be
raised as an issue in appellee's brief."

b. Discussion. SRDP and the board press their claim that the plaintiffs' appeal must be
dismissed because the motion judge lacked authority to allow the plaintiffs' motion to
enlarge the time for filing the notice of appeal. We reject that argument.

The judgment entered on December 16, 2009. To be timely under Mass. R.A.P. 4(a), the
notice of appeal was required to be "filed with the clerk of the lower court" within thirty
days, i.e., on or before January 15, 2010. The plaintiffs did not file their notice within that
period. While it appears the notice was mailed on Friday, January 15, 2010, it was not
received by the court, and therefore it was not "filed with the clerk," until January 19,
2010.

[FN10] See Garrett v. Director of Div. of Employment Sec., 394 Mass. 417, 420 (1985) (filing and
mailing are distinct concepts). It was therefore a few days late. Nonetheless, the motion judge
was authorized by Mass. R.A.P. 4(c), "[u]pon a showing of excusable neglect ... [to] extend the
time for filing the notice of appeal ... for a period not to exceed thirty days from the
expiration" of the initial thirty-day appeal period. Because the plaintiffs filed their notice of



appeal on January 19, they only required a three-day extension--well within the judge's
authority--to render timely their notice of
appeal filed on that date.

The fact that the plaintiffs did not move to enlarge the time for filing their notice of ap-
peal until March 23, 2010, [FN11] did not deprive the motion judge of her power to
grant an enlargement of time to January 19. Nothing in our jurisprudence requires that a
motion to enlarge time be made or filed within the time permitted for an extension un-
der rule 4. [FN12] What is critical is that the actual notice of appeal is filed within that
time. In other words, the limitation in rule 4 is a limitation on the length of the extension
of time that the judge is empowered to grant for filing the notice of appeal itself; the lim-
itation does restrict the period in which the judge may act or prescribe when a motion to
enlarge time may be filed.

While this case concerns the authority of a trial court judge to act, it is similar to the situ-
ation where a single justice of an appellate court is asked to extend the time for filing a
notice of appeal. See Mass. R.A.P. 14(b). In Commonwealth v. White, 429 Mass. 258, 263-
264 (1999), this court considered the authority of an appellate single justice, acting pur-
suant to rule 14(b), to enlarge the period for filing a notice of appeal. The rule prohibits a
single justice from enlarging the period "beyond one year from the date of judgment or
ordered appeal from." We concluded that, "[w]hile under rule 14(b) the one- year an-
niversary of the order to be appealed terminates the defendant's right to file a notice of
appeal, it does not terminate the jurisdiction of an appellate court to consider a motion
to enlarge the time, nunc pro tunc." Id. at 263. We think there is no reasonable basis for
giving a different construction to rule 4(c). Just as the date of filing the notice of appeal
is the jurisdictional reference for an appellate single justice's authority under rule 14(b)
to enlarge the time, nunc pro tunc, it provides the same function for trial judges under
rule 4(c). Contrast Commonwealth v. Boutwell, 21 Mass.App.Ct. 201, 202, 205 (1985)
(where notice of appeal was never filed, trial judge lacked authority to permit filing
more than sixty days after guilty finding or imposition of sentence). [FN13], [FN14]

Having concluded that the appeal is properly before us, we turn now to the question
whether the plaintiffs qualify as "aggrieved" parties with standing to bring this appeal.

3. The plaintiffs' standing to seek judicial review. a. Facts. On or shortly before the first hear-
ing date on SRDP's modification application, the plaintiffs filled out and submitted to



the board registration forms entitled, "Registration of 10-Citizen Group." Each form con-
tains an identical printed statement purporting to explain how the individuals signing
the form as members of the citizen group would be affected by the proposed site assign-
ment modification. [FN15] The hearing officer, whom we infer was acting pursuant to
the department's site assignment regulations, admitted the citizen groups as full inter-
veners in the matter, entitled to all rights of a party to call and cross-examine witnesses,
introduce exhibits, and present arguments. See 310 Code Mass. Regs. § 16.20(9)(a), (c).
[FN16]

After the plaintiffs filed their complaint for judicial review in the Superior Court, SRDP
and the board moved to dismiss, claiming that the plaintiffs were not persons "aggriev-
ed" by the board's final decision, and therefore lacked standing to bring an action under
G.L. c. 30A, § 14, and § 150A. A Superior Court judge other than the motion judge de-
nied the defendants' motion, reasoning that because the plaintiffs had been afforded full
party status in the board's proceedings, they were entitled automatically to bring an ac-
tion for judicial review of the board's decision as "aggrieved" persons. Later, in ruling on
the plaintiffs' motion for judgment on the pleadings, the motion judge rejected the de-
fendants' argument that the plaintiffs lacked standing for the same reason.

b. Discussion. To set a framework for consideration of the standing issue, we begin with
a review of the pertinent statutory and regulatory provisions.

The siting and permitting of landfills and related facilities is governed by § 150A and
the department's site assignment regulations, 310 Code Mass. Regs. §§ 16.00. Under §
150A, a person seeking to operate a site for a new landfill (or processing) facility or to
expand an existing facility must submit a site assignment application to the appropriate
local board of health, which is required "to hold a public hearing satisfying the require-
ments of [G.L. c. 30A]." Id. An owner or operator of an existing facility requesting a "mi-
nor modification" of the site assignment is not required to submit a full site assignment
application, but the board is required to hold a public hearing on the request. 310 Code
Mass. Regs. § 16.22(3). The department's regulations include a section prescribing "pub-
lic hearing rules" to govern the public hearing process. See id. at § 16.20. One of these, §
16.20(9)(a), sets out requirements for party intervention in the proceeding before the
board. This regulation provides that persons may intervene as parties if they make a
written request and are considered by the hearing officer to be "specifically and substan-
tively affected." It goes on to state that any citizen group of ten or more persons (ten-citi-



zen group) "shall be considered to be specifically and substantially affected" and enti-
tled to register as a "party" to a public hearing where damage to the environment "is or
might be at issue." See note 16, supra. [FN17], [FN18]

The final relevant statutory provisions relate to appeals. Section 150A states that "[a]ny
person aggrieved" by the board's siting decision may appeal pursuant to G.L. c. 30A, §
14, and "[f]or the limited purposes of such an appeal," the board's final decision "shall be
deemed to be a final decision in an adjudicatory proceeding." G.L. c. 111, § 150A. Gener-
al Laws c. 30A, § 14, in turn, provides that judicial review is available to "any person ...
aggrieved by a final decision of any agency in an adjudicatory proceeding." G.L. c. 30A,
§ 14. [FN19]

As the statutory provisions just quoted indicate, understanding the meaning of the term
"person ... aggrieved" in c. 30A, § 14, is critical. "In order to maintain an action for re-
view [under c. 30A, § 14], a party must be aggrieved in a 'legal sense' and show that
'substantial rights' have been 'prejudiced.' " Group Ins. Comm'n v. Labor Relations Com-
m'n, 381 Mass. 199, 202-203 (1980), quoting Duato v. Commissioner of Pub. Welfare, 359
Mass. 635, 637-638 (1971). [FN20] Cf. Ginther v. Commissioner of Ins., 427 Mass. 319, 323-
324 (1998) (participants in public hearing held ... on proposed insurance company merg-
er did not have standing to seek judicial review because, inter alia, there was no show-
ing they suffered "direct and certain injury" from commissioner's decision and therefore
were persons aggrieved).

It is true that some of our decisions contain language suggesting an agency's designa-
tion of a person as an intervener with the right to participate fully as a party brings with
it the right to seek judicial review of the agency decision as an "aggrieved person." See,
e.g., Save the Bay, Inc. v. Department of Pub. Utils., 366 Mass. 667, 672-673, 676 (1975) (Save
the Bay ). [FN21] However, in Save the Bay, the court was discussing intervention in an
administrative agency's "adjudicatory proceeding" as defined in G.L. c. 30A, § 1, that is,
an agency proceeding in which the rights of "specifically named persons" are adjudicat-
ed. Under G.L. c. 30A, an agency conducting an adjudicatory proceeding may "allow
any person showing that he may be substantially and specifically affected by the pro-
ceeding to intervene as a party in the whole or any portion of the proceeding." G.L. c.
30A, § 10(4). As that language reflects, such a determination of intervening party status
is based on individual facts establishing the substantial and specific" effect that the pro-
ceeding may have on the individual or entity seeking to intervene. If an agency decides



that a particular person is "substantially and specifically affected" by a proceeding to a
degree warranting intervention as a party, it is likely the person also will be able to es-
tablish that he or she qualifies as a person "aggrieved" for purposes of obtaining judicial
review of the agency's decision. [FN22]

The public hearing before the board, however, was not an adjudicatory proceeding, as
310 Code Mass. Regs. § 16.20(1), states explicitly, [FN23] and as the plaintiffs correctly
acknowledge. Under the department's site assignment regulations, 310 Code Mass.
Regs. § 16.20(9), citizen groups such as the plaintiffs acquire party status automatically,
at least where, as here, there are claims of damage to the environment. See 310 Code
Mass. Regs. § 16.20(9)(a); note 18, supra. In other words--as is borne out by the record in
this case--the board makes no individualized determination of how the specific group or
any of its members may be affected by the proceeding, but is directed by the regulation
to treat the group as a full party simply because it is a citizen group.

The grant of full party status to citizen groups under 310 Code Mass. Regs. § 16.20(9)
presumably is designed to enable the board to receive relevant information about envi-
ronmental impacts of proposed siting decisions from a broad array of persons. But the
regulation and its purpose do not themselves entitle the plaintiffs to seek judicial review
of the board's final decision as persons "aggrieved." See Ginther v. Commissioner of Ins.,
427 Mass. at 324 ("Mere participation in the administrative process does not confer
standing to raise a claim in the Superior Court"). [FN24] Rather, it is necessary to deter-
mine whether any of the plaintiff citizen groups, or, more particularly, any individual
members of the citizen groups, have shown or even alleged prejudice to their own sub-
stantial rights. See Duato v. Commissioner of Pub. Welfare, 359 Mass. at 637. Put another
way, have any of the citizen group members shown or alleged "substantial injury" to
themselves that would result directly from the board's approval of the proposed site as-
signment modification? See Ginther, supra at 322, quoting Harvard Law Sch. Coalition for
Civ. Rights v. President & Fellows of Harvard College, 413 Mass. 66, 69 (1992). See also Gold-
berg v. Board of Health of Granby, 444 Mass. 627, 631-632 n. 8 (2005). [FN25]

The administrative record does not support a conclusion that any of the plaintiffs will
suffer prejudice to their individual rights. The only record evidence on the issue is the
set of registration forms. These reflect that the plaintiffs live in the "vicinity" of the land-
fill, although not necessarily in Southbridge itself. [FN26] But regardless whether they
live in Southbridge or a neighboring town, there is no indication of how close any of the



members of the citizen groups may live to the landfill, and therefore, no indication as to
what direct or specific impact the proposed modification of the landfill may have on any
of them. The identical statement of how the plaintiffs are "substantially [and] specifical-
ly affected" on each of the registration forms (see note 15, supra ) is essentially a general
and collective assertion of injury. Because neither the registration form nor any other
part of the record contains information describing the specific relationship of any plain-
tiff to the landfill--whether by physical proximity or otherwise--it is impossible to con-
clude that any of the plaintiffs may claim injury that is special to them and different
from a generalized concern of the community. Contrast Save the Bay, 366 Mass. at 674-
676 (although unincorporated association participating in agency proceeding could not
be party to judicial appeal from agency decision, one of its members who owned prop-
erty abutting facility at issue had standing as aggrieved party). Cf. Standerwick v. Zoning
Bd. of Appeals of Andover, 447 Mass. 20, 27-28, 33 (2006) (discussing standing as "person
aggrieved" under zoning and comprehensive permit statutes, G.L. c. 40A and c. 40B).
[FN27] Cf. also Harvard Law Sch. Coalition for Civ. Rights v. President & Fellows of Harvard
College, 413 Mass. at 68-69 (discussing requirements for establishing standing as "per-
sons aggrieved" under G.L. c. 151B, § 9). [FN28]

To summarize: although, pursuant to 310 Code Mass. Regs. § 16.20(9), the plaintiffs
qualified as interveners with full party status before the board, the record does not sup-
port their claim that they have standing to appeal to the Superior Court as persons "ag-
grieved." As interveners, the plaintiffs would have the right to intervene in an appeal
brought by an aggrieved person whether or not they were aggrieved themselves, G.L. c.
30A, § 14(2), see note 21, supra, but on the present record they were not entitled directly
to initiate an action for judicial review. The defendants' motion to dismiss the plaintiffs'
complaint should have been allowed for lack of standing. Nevertheless, we turn briefly
to the merits of the plaintiffs' challenge to the board's decision, because the parties have
fully briefed and argued them, and it is appropriate to bring a final resolution to this
case. See Wellesley College v. Attorney Gen., 313 Mass. 722, 731 (1943).

4. Merits. At issue is the board's decision to grant SRDP a minor modification to its exist-
ing site assignment. [FN29] The burden is on the plaintiffs, as the challenging parties, to
prove that the decision is not supported by substantial evidence, based on error of law,
arbitrary or capricious, or an abuse of discretion. G.L. c. 30A, § 14(7). "In our review of
administrative agency decisions, we generally defer to the experience, technical compe-
tence, specialized knowledge, and discretionary authority of the agency." Heublein, Inc.



v. Capital Distrib. Co., 434 Mass. 698, 705 (2001), citing Seagram Distillers Co. v. Alcoholic
Beverages Control Comm'n, 401 Mass. 713, 721 (1988).

The plaintiffs assert that the board's decision should be reversed because it is based on
two errors of law. In particular, they claim that the board (1) erroneously expanded the
acreage that previously had been site assigned, based on SRDP's misrepresentation of
that area in its application for a minor modification; and (2) incorrectly approved a mod-
ification for the processing facility even though that facility is not (a) located on land
that was properly site assigned, or (b) a permitted accessory use of an existing site as-
signed area. These claims are without merit.

Contrary to the plaintiffs' repeated assertions, the record demonstrates that both the
landfill and processing facilities are located on land that was site assigned either in 1979
or in 1999. The plaintiffs argue that only 20.6 acres of land was site assigned in the 1979
site assignment. However, that site assignment was not for a specifically delineated
acreage, but for "a tract of land presently owned by George Corriveau in the Barefoot
Road section of Southbridge." In 1979, before the town of Southbridge changed its
boundaries (see St.1993, c. 210), the tract in question was approximately sixty-four acres.
The site assignment designated 20.6 acres of it for waste disposal, but the over-all site
assignment was for the bigger tract, namely, the full sixty-four acres of land previously
owned by Corriveau and located in Southbridge.

[FN30] With respect to 1999, the plaintiffs similarly confuse the acreage
designated for waste disposal with the entire portion of land being site assigned. [FN31]
SRDP did not misrepresent the acreage of site assigned land in the 2008 request for minor
modification at issue here, and the board did not make its decision based on an incorrect
determination of that acreage.

Turning to the plaintiffs' argument focused on the processing facility, to the extent it de-
pends on the claim that the facility is not on site assigned land, it must fail because, as
just discussed, both the landfill and processing facilities are located on land that was
properly site assigned in 1979 and 1999. The plaintiffs' additional claim that "processing"
is not a properly approved use of the site also must be rejected: the processing activity
undertaken at this facility was and is a recognized exception to the general prohibition,
spelled out in 310 Code Mass. Regs. § 16.21(3), against conducting a different solid
waste activity on an area site assigned for a specific solid waste purpose. See 310 Code
Mass. Regs. § 16.21(3)(a) (1994) ("Recycling or composting may be approved at any as-
signed, permitted active disposal or handling facility without requiring a new or modi-



fied site assignment when such activity is integrated into the assigned solid waste man-
agement operation and the tonnage limits ..."). [FN32] Substantial evidence in the
record, including the department's site suitability report prepared in connection with
the earlier, 1999 application for a major modification to the 1979 site assignment, shows
that the processing facility was designed to increase recycling and would be integrated
into the existing landfill facility. Furthermore, in connection with the review it under-
took in 2008 (see note 30, supra ), the department concluded that the board's approval of
the name change for the landfill facility (see note 32, supra ) was proper and the process-
ing facility was not operating without a valid site assignment.

The plaintiffs' final argument is that the modification sought by SRDP in 2008 in sub-
stance was a "major" modification, and the board improperly treated it as a "minor"
modification, thereby permitting SRDP to avoid the more rigorous review that § 150A
and the department's regulations called for. The claim cannot succeed because it neces-
sarily depends on acceptance of the plaintiffs' position that the landfill and processing
facilities currently operate on land that has not properly been site assigned--a position
that we have rejected.

5. Conclusion. For the reasons discussed in this opinion, the judgment of the Superior
Court is vacated, and the case is remanded to that court for entry of a judgment of dis-
missal for lack of standing.

So ordered.

FN1. Twenty-eight ten-citizen groups formerly represented by Kirstie L. Pecci, Ann Fenwick-
Beinema, Larry Beinema, Wil Gallien, James Sottile, Lynne Simonds, and John Pulawski.

FN2. Southbridge Recycling and Disposal Park, Inc.

FN3. The original plaintiffs in the Superior Court included the board of health of Sturbridge,
the twenty-eight ten-citizen groups, and the individuals named in note 1, supra. Two weeks
after the complaint was filed, the board of health of Sturbridge voluntarily dismissed its
claims with prejudice and is not a party to this appeal. The plaintiffs indicate in their brief that
Ann Fenwick-Beinema and Larry Beinema also are not parties to the appeal.

FN4. We acknowledge the amicus briefs of the Attorney General, National Solid Wastes



Management, Conservation Law Foundation, Toxics Action Center, and Charles River
Watershed Association.

FN5. The facts stated here are taken primarily from the decision of the second Superior Court
judge (motion judge) on the plaintiffs' motion for judgment on the pleadings.

FN6. The decision had been appealed to the Worcester Superior Court, and the matter was
settled pursuant to an agreement for judgment in June, 2000.

FN7. We set out additional background facts in connection with the specific issues discussed
infra.

FN8. Rule 4(a) of the Massachusetts Rules of Appellate Procedure, as amended, 430 Mass.
1603 (1999), provides in relevant part: "In a civil case, unless otherwise provided by statute,
the notice of appeal ... shall be filed with the clerk of the lower court within thirty days of the
date of the entry of the judgment appealed from...."

FN9. Rule 4(c) of the Massachusetts Rules of Appellate Procedure, as appearing in 378 Mass.
928 (1979), provides: "Upon a showing of excusable neglect, the lower court may extend the
time for filing the notice of appeal by any party for a period not to exceed thirty days from the
expiration of the time otherwise prescribed by this rule. Such an extension may be granted
before or after the time otherwise prescribed by this rule has expired; but if a request for an
extension is made after such time has expired, it shall be made by motion with such notice as
the lower court shall deem appropriate."

FN10. January 18, 2010, was a legal holiday.

FN11. The plaintiffs argue in their reply brief that the late filing of the notice of appeal on
January 19, 2010, acted as a motion to extend the time to file the notice of appeal under rule
4(c). That is incorrect. A notice of appeal, without more, is not a motion. Moreover, it is clear
that the motion judge did not treat the plaintiffs' January 19 notice of appeal as a motion to
enlarge the time for filing, because she asked the plaintiffs to make an oral motion to enlarge
at the March 23 hearing.

FN12. It behooves an appellant to move under rule 4(c) to extend the time for filing as
promptly as possible after a timeliness issue comes to light. It would be for the motion judge



hearing the motion to consider in the first instance whether deliberate delay in filing such a
motion should be considered. We express no view on that point at this time.

FN13. Dicta to the contrary in the rescript opinion of the Appeals Court, Shaev v. Alvord, 66
Mass.App.Ct. 910, 910 (2006), is an incorrect statement of the law.

FN14. Rule 4(c) requires that a motion to file a late notice of appeal be
predicated on a showing of excusable neglect. After a hearing, the motion judge found that
there was excusable neglect in this case. The defendants have not challenged that finding on
appeal.

FN15. The printed statement on each registration form reads:

"STATEMENT OF HOW REGISTRANTS ARE SUBSTANTIALLY & SPECIFICALLY
AFFECTED:

"We, the undersigned residents of Southbridge, Sturbridge, and Charlton, with good cause
hereby register to be a Party and petition to be a Ten Citizen Group Intervener in the above-
described proceeding and to be represented by the Authorized Representative named above.
[The plaintiffs' counsel, Kirstie L. Pecci, is the listed Authorized Representative on each form.]
We live in the vicinity of the Southbridge Landfill and are substantially and specifically
affected by the expansion of the landfill and its conversion from construction and demolition
(C & D) to municipal solid waste (MSW) because it will: (a) cause an increase of noxious and
foul smelling gases affecting residential areas for miles[;] (b) increase truck traffic on
highways and side streets that emit strong odors, contaminated water and windblown litter
causing a danger to public health & safety; (c) cause inevitable drinking water contamination
[;] (d) devalue area homes. We make this statement under the pains and penalty of perjury."

FN16. The cited regulations, 310 Code Mass. Regs. § 16.20(9)(a) and (c), read as follows:

"(9) Intervention and Participation

"(a) Intervention. Any Person who with good cause wishes to intervene in a public hearing
shall file a written request (petition) for leave to intervene. Persons whom the Hearing Officer
determines are specifically and substantively affected by the hearing shall be allowed to
intervene. For the purpose of the Public Hearing the following persons shall be considered to
be specifically and substantively affected by the hearing and shall be eligible to register as a
Party to the hearing:

"1. Abutters. Any abutter or group of abutters to the proposed facility shall be a Party to the
hearing by timely submission of a Party Registration Statement in accordance with 310 [Code



Mass. Regs. § ] 16.20(9)(b).

"2. Ten Citizens Groups. Any group of ten or more persons may register collectively as a
Party to the public hearing in which damage to the environment, as defined in [G.L.] c. 214, §
7A, or public health and safety are or might be at issue; provided, however, that such
intervention shall be limited to the issues of impacts to public health, safety and damage to
the environment and the elimination or reduction thereof in order that any decision in the
public hearing shall include the disposition of such issue.

"(c) Rights of Intervenors. Any person permitted to intervene shall have all rights of, and be
subject to, all limitations imposed upon a Party, however, the Hearing Officer may exclude
repetitive or irrelevant material. Every Petition to intervene shall be treated as a petition in the
alternative to participate."

FN17. The participation rights of a "party" in a site assignment proceeding are not defined in
310 Code Mass. Regs. § 16.20(9), but are set out in § 16.20(10)(e) ("All Parties shall have the
right to present evidence, cross-examine, make objections and make oral arguments").

FN18. As discussed infra, we read the provisions of 310 Mass.Code Regs. § 16.20(9)(a), just
described to mean that ten citizen groups such as the plaintiffs are entitled to full party status
in the board's proceeding solely by virtue of their citizen group status, with no requirement
for an individualized determination of how the landfill facility that is the subject of the public
hearing will affect any of the citizen groups' members.

FN19. Section 14 goes on to provide that "[a]ll parties to the proceeding before the agency
shall have the right to intervene in the proceeding for review," (emphasis added), see G.L. c.
30A, § 14(2), but the right to bring the
proceeding for review is restricted to a person "aggrieved" by the administrative agency's
final decision. G.L. c. 111, § 150A.

FN20. The court further stated: "Not every person whose interests might conceivably be
adversely affected is entitled to [judicial] review.... '[I]n many, if not most, circumstances, the
injury complained of may be too remote to make the party seeking review a "person
aggrieved." ' " (Citation omitted.) Group Ins. Comm'n v. Labor Relations Comm'n, 381 Mass. 199,
204 (1980), quoting Boston Edison Co. v. Boston Redevelopment Auth., 374 Mass. 37, 46 (1977).

FN21. The Superior Court judge who denied the defendants' motion to dismiss the complaint
relied on Save the Bay, Inc. v. Department of Pub. Utils., 366 Mass. 667 (1975), in concluding that
persons such as the plaintiffs here, who have been granted full party status before the
administrative agency, have standing to seek judicial review as "aggrieved person[s]." That
judge, as well as the motion judge, also cited Andover v. Energy Facilities Siting Bd., 435 Mass.



377, 378 n. 3 (2001), for the same proposition. In the Andover case, the court noted that there
was no challenge to the plaintiffs' standing, see id., but the court's opinion might be read as
supporting the view that full party status before the administrative agency allows an
intervener to appeal
from the agency's decision as an aggrieved party or person.

FN22. At the same time, we have made the point that full intervention as a party in an
adjudicatory proceeding does not translate automatically into being "aggrieved" by the
agency's decision. See, e.g., Boston Gas Co. v. Department of Pub. Utils., 368 Mass. 780, 805
(1975). See also American Hoechest Corp. v. Department of Pub. Utils., 379 Mass. 408, 410-411
(1980) (while appellants were clearly "parties," not as clear they were "aggrieved" by
challenged decision of agency; however, because they would be required to bear part of
economic burden of agency's decision, court concluded they had standing to bring appeal).

FN23. A preamble to 310 Code Mass. Regs. § 16.20(1) states:

" 'Public Hearings' pursuant to [ ]G.L. c. 30A are not 'Adjudicatory Proceedings' within the
meaning of [G.L.] c. 30A, § 1. See [G.L.] c. 30A, § 2. Pursuant to [G.L.] c. 111, § 150A [§ 150A],
however, 'for the limited purpose of appeal from such public hearings, a local board of health
shall be deemed to be a state agency under the provisions of said [c. 30A] and its proceedings
and decision shall be deemed to be a final decision in an adjudicatory proceeding.' The public
hearing process is designed to permit the flexibility and informality appropriate to the board
of health proceeding, while providing
the board of health with procedural direction and the authority to create a record and render
a decision within a limited time period which is amenable to the procedures and the
standards of judicial review applicable under [G.L.] c. 30A, § 14."

FN24. In other contexts, we have recognized that participation in an administrative decision-
making process that is not an adjudicatory proceeding, while enabling the administrative
agency to receive information from a broad range of sources, does not necessarily give the
participant the right to seek judicial review. See, e.g., Enos v. Secretary of Envt'l Affairs, 432
Mass. 132, 137-139 (2000) (participation in environmental review before Secretary of
Environmental Affairs encourages full disclosure of environmental impacts of proposed
project, but does not allow participants to challenge Secretary's decision). See also School
Comm. of Hudson v. Board of Educ., 448 Mass. 565, 577-578 (2007) (charter school application
process requires public hearing at which plaintiffs participated, but that fact did not entitle
them to appeal from board's decision to grant charter; process allows public to be informed
and to comment on application, but final decision is legislative in nature and rests with
board).

FN25. Goldberg v. Board of Health of Granby, 444 Mass. 627 (2005), was a
case, like this one, involving a challenge to a board of health's landfill siting decision. The
plaintiffs in the Goldberg case were not citizens groups but individuals who had participated



in the administrative proceedings before the board of health. Id. at 627 n. 1. The court
discussed the need of the plaintiffs to establish that they were "aggrieved" by the board of
health's decision within the meaning of G.L. c. 30A, § 14, but then assumed without deciding
that the individual plaintiffs had done so because they were "close neighbors of the landfill,
who complained of the negative impacts of an enlarged landfill on their health and property."
Id. at 631-632 n. 8.

FN26. In addition to Southbridge, some citizen group members live in Sturbridge, some in
Charlton, and at least one in Brimfield.

FN27. The defendants state in their brief that this court "has expressly ruled that the
aggrievement standard in site assignment cases reviewed under [G.L. c.] 30A follows the
standard established in zoning appeals under [G.L. c.] 40A, § 17." That is not the case. Citation
to two zoning cases for illustrative purposes in a footnote in Goldberg v. Board of Health of
Granby, 444 Mass. at 631-632 n. 8, does not reflect a holding that the determination whether
one qualifies as a "person aggrieved" for purposes of bringing an appeal under c. 30A, § 14, is
identical to deciding whether a
person is "aggrieved" for purposes of appealing from a zoning decision under G.L. c. 40A, §
17. The Zoning Act, G.L. c. 40A, seeks to advance and protect interests different from G.L. c.
111, § 150A, and certainly judicial review of an agency decision under c. 30A, § 14, is very
different from judicial review of a local zoning board's decision under c. 40A, § 17: review
under c. 30A, § 14, is confined to the administrative record, and applies a substantial evidence
test; c. 40A, § 17, requires the reviewing judge to hear evidence and find facts de novo,
including facts related to standing. See Kenner v. Zoning Bd. of Appeals of Chatham, 459 Mass.
115, 117-120 (2011). See also Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719,
721 (1996).

FN28. In her argument before the court, the plaintiffs' counsel adopted a position advocated
by the amici Conservation Law Foundation and Charles River Watershed Association, to the
effect that as citizen groups the plaintiffs had standing to appeal under G.L. c. 30A, § 10A.
That section provides in pertinent part that "not less than ten persons may intervene in any
adjudicatory proceeding as defined in [G.L. c. 30A, § 1], in which damage to the environment ... is
or might be at issue.... Any such intervener shall be considered a party to the original
proceeding for the purposes of notice and any other procedural rights applicable to such
proceeding ... including
specifically the right of appeal." (Emphases added.) Id. The position now advanced by the
plaintiffs must fail, however, because as discussed in the text, supra, the board's proceeding
under § 150A was not an adjudicatory proceeding, but rather involved a public hearing. The
fact that under § 150A, "[f]or the limited purposes" of an appeal, the board's final decision is
"deemed to be a final decision in an adjudicatory proceeding," id., does not change the nature
or character of the board's proceeding itself.

FN29. The owner or operator of a landfill or other facility located on an existing assigned site
may seek a major or minor modification of the site assignment. A major modification is one



that expands the volume of waste disposed of at an existing facility, expands the site
vertically beyond the previously approved limits, or requests a different use from the
assigned solid waste activity, subject to a list of exceptions. See 310 Code Mass. Regs. §
16.22(2), citing § 16.21(1), (3). A minor modification includes a request to modify a site
assignment that would not be considered a major modification or a modification due to a
threat to public health, safety, or the environment. See 310 Code Mass. Regs. § 16.22(1), (3).

A request for a major modification requires that the applicant submit to the local board of
health a new site assignment application and a positive site suitability determination by the
department, and then participate in a public
hearing conducted by the local board. See 310 Code Mass. Regs. §§ 16.22(2), 16.08, 16.20. As
stated earlier, an application for a minor modification requires only that the board hold a
public hearing on the request. See id. at § 16.22(3).

FN30. In 2008, the department, in response to a request of the plaintiffs to undertake an
enforcement action against SRDP, reviewed available historical material and determined that
the entire sixty-four-acre parcel, not only the 20.6 acres north of Barefoot Road, was site
assigned.

FN31. The plaintiffs claim that the board limited the actual site assignment made in 1999 to
32.2 acres, even though in connection with the 1999 site assignment application, the
department had issued a site suitability report that approved an 82.2-acre expansion of the
1979 site assignment. In fact, however, the board's 1999 decision expressly incorporated the
department's site suitability report approving 82.2 acres as suitable for assignment; the
smaller 32.2-acre portion on which the plaintiffs focus represents the specific portion of the
site that would be used for waste disposal.

FN32. Under 310 Code Mass. Regs. § 16.02, a "Solid Waste Management Facility" may be used
for processing directly related to solid waste
activities. On November 16, 1998, the board unanimously voted to change the original name
of the landfill facility involved in this case from "Existing Sanitary Landfill Facility" to "Solid
Waste Management Facility," thereby bringing the facility within the express language of the
regulation.

END OF DOCUMENT


